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ERD:SRG:11140

- 1znRocky Flats Office

Lo .
Notice of Violation for OU2 Notification as per September 16, 1993 Secretarial Guidance

Associate Deputy Secretary for Field Management, FM-1, HQ
General Counsel, GC-1, HQ

Assistant Secretary for Environmental Restoration and Waste Management, EM-1,

Assistant Secretary for Environment, Safety and Health, EH-1, HQ

In compliance of the September 16 and August 18, 1993 memoranda from the
Secretary, we are providing 10-day follow-on information from our September
13, 1993 memorandum (ERD:HR:10795, attached). This information is required
within 10 days of a Notice of Violation, as specified in the guidance information
entitied: "Guidance on Management Procedures for Addressing responsibility for
Violations of Environmental Requirements and Related Fines and Penalties.”

The Notice of Violation was received September 10, 1993 (attached) from U.S.
Environmental Protection Agency (EPA) and the Colorado Department of Health
(CDH) for missing a milestone under our InterAgency Agreement (IAG). The
missed milestone is for the Final RCRA Facilities Investigation/Remedial
Investigation (RFI/RI) Report for Operable Unit 2 (903 Pad, Mound, and East
Trenches).

In consultation with EM-40, we have agreed to dispute the Notice of Violation
through the Dispute Resolution process laid out in the IAG. The basis of the
dispute is that we have not missed the August 9, 1993 milestone for the Final
RFI/RI Report at this time (due to an August 12, 1993 (attached) EPA/CDH "stop
the clock” authorization on the schedule as of June 21, 1993), but will miss it in
the future. Once the schedule "stop the clock” has been lifted, we will miss the
milestone by approximately nine months, this makes us subject to additional
stipulated penalties of up to $355,000 (1 week at $5,000 and 35 weeks at
$10,000).

We will keep all parties informed on the progress on the Dispute with EPA and
CDH. If you have any questions about this, please contact James Hartman at
966-5918.

Attachments

HQ
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Attachment to ERD:SRG:11140

Within 24 hours:

(A) The nature of the alleced violation and of the environmental threat posed
thereby;

The nature of the violation is the failure to meet the InterAgency Agreement (IAG) milestone
for submittal of the Final RCRA Facilities Investigation/Remedial Investigation (RFI/RI)
Report for Operable Unit 2 (903 Pad, Mound, and East Trenches). We missed the milestone
for the Draft RFI/RI Report, due March 12, 1993 and as a result we are missing subsequent
milestones. The Final RFI/RI Report, due August 9, 1993, is the second milestone to be
missed for Operable Unit 2. We received the Notice of Violation on September 10, 1993
(attached).

There is no immediate environmental threat posed by this alleged violation of the IAG.
B) whether the all violation has been recte r_i inuing;

The alleged violation is continuing. The U.S. Environmental Protection Agency (EPA) and
Colorado Department of Health (CDH) have told us verbally, that once they receive the Draft
RFI/RI Report, they will assess the amount of the stipulated penalties and then correct the
schedules to put us back “on track.”

1 recula hority’ iscoverv_of th 1] violation
o D ment_or_contrac Ifer rtin r_external r lator
inspection):

We informed the EPA and CDH in writing on August 12, 1993 that we were going to miss the
milzstone for the Draft as well as the Final RFI/RI Reports.

whether fin r_penalties are ing assessed and, i the amount: and

We have been notified that once we submit the Draft REU/RI Report, the regulators will assess
the amount of the stipulated penalties. We are subject to stipulated penalties of up to $5,000
for the first week, and $10,000 a week thereafter for each missed milestone. Since the
stipulated penalties are "additive," and we will be subject to the $5,000 and $10,000 amounts
for each missed milestone. We won't know the actual amount until we meet the milestones
and negotiate with EPA/CDH.

Before the "stop the clock™ authorization from the regulators was received, we were
anticipating approximately a nine month delay in both the Draft and Final RFI/RI Reports.
Once the schedule is resumed, we still anticipate a nine month delay. This would make up
subject for up to $355,000 for each missed milestone (one week at $5,000 and 35 weeks at
$10,000 equals $355,000), or $710,000 in stipulated penalties.

wheth licative notices were i d to tl rtment and

contractor_for the same alleged violation,

The notice was sent to DOE only.



Attachment to ERD:SRG:11140
Within 10 workin avs:

(A) the degcree of responsibilitv of the Department and its contractor for the

allesed_violation, regardless of who received the notice:

In this case, DOE has accepted responsibility for the violation of the IAG for missing the
milestone for the Draft RFI/RI Report. This is based upon the March 29, 1993 memorandum
from R. P. Whitfield to the Acting Manager, Rocky Flats (attached).

whether the ration ffice_or _an fecte ractor _disagr with

the legal or factual grounds for the alleped violation;

Although we have told the EPA and CDH that we agree to the stipulated penalties for missing
the milestone for the Draft RFI/RI Report, we disagree that we are currently in violation of the
milestone for the Final RFI/RI Report.

A "stop the clock" authorization was received from EPA and CDH on August 12, 1993
(attached), that, retroactively stopped the schedule as of June 21, 1993. Since the missed
milestone date for this alleged violatdon was August 9, 1993, we maintain that we have yet to
miss the milestone. However, once the schedule is restarted, we will ultimately miss the
milestone.

(C) whether the issuing regulatory authority's proposed resolution should be

r_whether an attem houl ma ntest the noti rt
tiate ifferent settiement; an

In coordination with EM-40, we have agreed to dispute the notice of violation. The Dispute
will follow the Dispute Resolution process laid out in Part 19 of the IAG. We will argue that
the schedule was stopped as of June 21, 1993, therefore, we could not have missed the August
9, 1993 date at this time.

We emphasize that although not currently in violation of the IAG milestone for the Final
RFI/RI Report, once the clock is restarted, we will ultimately miss the milestone.

(D) the actions taken. or proposed. to prevent similar alleged violations from
goccurring in the future,

The primary reason for the missed milestone for the Draft REI/RI Report was the failure to
coordinate with EPA/CDH in a timely manner to resolve the FY92 funding/scope-increase
issue and to reach agreement on a schedule extension. We have since developed a closer
working relationship with EPA/CDH to identify issues, early on, that potentially impact IAG
deliverables and milestones.

As noted in D above, we maintain that have not currently missed the milestone. However, we
will be in the future, once we revise the schedule can be determined.
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United States Government A0 -/ 4 Department of Energ

memorandum

pare MAR 2 9 1003
REPLY™ EM-453 (A. Rampertaap, 3-BlSl1)

ATTN OF;:
Rocky Flats Response to the Regulators Regarding Hetice of Violation

SUBJELT:

:;f“Acting ¥anager, Rocky Flats Office

On March. 16, 1983, a Notice of Violation (NOV) for missing an Operable
Unit {OU) 2~Interagency Agreement (IAG) schedule milestone was received
from the Environmental Pratection Agency and Colorado Degartment of
Health. Tha DEﬁart&ant of Energy (DOE) has no current plans to protest
the fines. Althouygh the exact amount of tha fines {s currently not Knawn,

t 15 belfeved that the fines will be reasonable.

The DOE response to the KOV and change to ths IAG milestone schedules must
be as follows: -

»  Formally not{fy the regulators that DOE will accept fines and penaliies
associated with the NOV without disputz, Point out that, when thay are
detsrmining the amount to assess, they consider that the funds expended
on penalties reduce the amount available for envirommental vestoration.

* Irmediately inftiate a series of meetings with sta?f level regulators
to describe in detail the project manzgement, baseline, and change
control process, and to jointly define the exact procedures that will
Tead to their involvemsnt 4n the pracess. These may include
participation in the formulation of readmap issues, assumption
development, and membership on the Field Office Change Contral Board.
In order to be fully effective, the regulators will need to have 2 good
understanding of the project manugement system.

o Request the regulators work Jointly with DOE through all programmatic
and DU-specif{s fssues; {% is believed that we can jointly then sea
first hand what the problems are. This can have several benefits which
are (1) the project will move forward at g faster pace since werk is
being done on the problems at hand; (2) we will be mors ible to
exercise the provisions of the 1A8 that address scope growths (3) the
fines and penalties that wiil be imposed will be minimal because of the
progress made; &end (4) ways to streamline the assessment and cleanup
process at Rocky Flats will be Jointly identified with the regulators.

* Request that the Quality Action Team effort be expanded to review the
scope 2nd schedule of all Environmental Restoration activities against
availaole resources,
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Again, I emphasize, 211 efforts should be directed at completing the
necessary work while incorporating participation of the regulators. . Dur .
ultijmate gual 13 to astablish a realistic Erocess for the identification
and scheduling of firm milestones. Your staff may obtain further details
regarding this approsch through Headquarters Rocky Flats Environmental
Restaration Program Manager, Autxr Rampertaap.

Dépuiy Assistapf Secratary
for Environpental Reatoration
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Baublitz, EM-40
Lightner, EM-45
Larson, EM-4%
Greenberg, EH-453
Livingston, EM-5
McBride, RF
Rartman, RF
Lockhart, RF
Schassburger, RF
Roy, RF

Faron, GC-11
Kaltrider, ER-22
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Mr. .Jm.s R. Ham . Dept, Phone #
Assistant Iemager for Transivion

=nd Bivivonmenthl:Regboration Fax¥ Fax ¥

" Rocky Flats Offive

r.g. Depariment Gf Haexrgy
P.0. Box 928
Goidan, Colorato 80402-08238

Deaxr Mr. Hariman:

We have received your corzespondence cated July 23, 1283,
requesting that the "clack® be gtopped ox the schedules fox
Operzble Units 1 through 7 uatil such time thet the Pepaxtmsnt ¢l
Zpexgy (DOE) racelwes and agress Lo guidance on the methedoiogy
for the baseline —isk assessmsnts and preparation of the RCRA
Pacilities Tnvestigation/Remedirl Imvestigation Reporta.

Although we 2gree wlth the genernl peed tO stop work on —isk
2smessments to tha extent tbat suchk work IS directly related to
the aggregation of wemedial investigation (RI) data, selection ci
contaminants of concern for both ecological and humay health
vageline risk assessments, and data aggregation for exposure
asaesament, we GO Dot mgres that the suspense date oOF June 21,
1993, applies to all refexenced 'opexable waits, por do we believ:
that DOE correctly imvoked t Inieragency Agreement (IAG) woxk
gtoppage provisiesn, S

A

Although you have not ‘invoked ths stop work procedures four
iy Part 24 of the IAG, we believe that it is sppropriate to do «
emd as such in agecoxdance with Paxh 24 of the IRG, BPA and CDA
hexeby request that the DOB stop work on +ne Xollowirg portions .
of tha peseline —isk assessments for opezedble wnits I, 2, £, 5, §
aad 7 . .

(Ve

Aggzegation of RI data for the purpose of campsring Lo

—

.
Lechkszound cobrestratbions,

2. Selecticm of the comtamiznants of concern For dokh
ecological and hunze pealth pageline rigk assegsmonts, and

3. Aggregation of data for the purpose ol conducting an
expogure gxgessmeat.

EPA and CDE believe that the schedule "clock® should be
sropped &8 of Juae 21, 1953, ‘for operable wnito 1, R, a=d 7 axnd

as OF the date of this letter for opexable wnits &, 5, ang 6. 18
vou kmow, the Digplte Resolution Comritree (DRC) has previously

Printed on Reopt ¥ Prewr
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agreed to stop specific pozrions cf the risk aspessmont work Loz
cperadble umit 3 ag of July 23, 1293 (See EPR'ms July 23, 1993
igtter to CDE 2nd DOB). EPA and CDE believe that stoppage ol
work is necessary until sueh time as aa agreement is reached
among the parties to the IAG on bow tha jbove ippues as well au
the Statistical ccmparisons of RI datm to packground data will f:
vegolved and implemeated. We believe that if the above portions
of work ave allowed to procesd withoult agzeemert on background
compariscouns and selection of contaminants of concexrm, tha zetedy
selection process is Likely to be adversaly lmpacted,

EPA und CDE &xpesck that DOE will exercise diligence in
achieving agrecment among the partieg on thess issues. We
believe thalb all partles must strive to reach this agreemsnt
within two months. We expect that other portioms of the risk
aspessnent, iacluding but not limited to, data evaluation,
identification of exposure scenarios, selection of exposure
paramerersg, and ecoelegleoal effects aggessment will proceed as
scheduled, Sowever, cnce these issues are resolved, DOE shall
svaluate and submit to EPA and (DA the impact to the sbove listel
opexrable uoit schedules asgociated with thne diligent resolution
of these issues inl order to extend affected pchedules purstant (o
Part 42 of the-IACG.

In your letbtex, you identified am zn issue the "inclusion ¢F
non-waste management related activities.® We 'are pot cleex what
is meant by this yeference, DOB is responsible under UERCLA fo
—esponding to the teleama of hazavdmus substoances in the
envircoment on DOR's £acility and is respemsible undex RCRA for
responding ko the relsase of hazardous weste OX constituents.
CERCLA definag the term facllity wery broadly. If DOR dcoes not
intend to respond §o hazacdous gubstance or hazardous congtitue: b
releaseg associazted with Racky.Flats, we nesd po discuss and
regolve thisg isrue ixmedlardly.

Durguant to paragraph 163 of Part 24 ©of the IAG, work
affected by this stoppage will immediately be digcontirnued for :
period of up te five business days pending cencurrence by the
ARC. The DRC is to confer and meet as necessaxy during the fiwve
day period to mttempt £6 comcur on the peed to stop woxk amd the
mechanism to re-start the work when it is apprsopriite to do BO.
Dlesse contact Ms. Sowinski and Mx, Duprey at (303) 692-3353 aux
(203) 294-1720, respestively, te céiscuss the work stoppage and
determine whether the DRC peeds to meet foz=mally te concur on
this actien.

-

Sincerely,

Joan Sowinskl, Managex Duprey, Dirsctor
Barardous Waste. Control Program Zmzasdous Raste Mansgoment Div glon
Colorade Department of Health Envircnmental Protection Agenc
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Gary Baughmsn, COH
Richard Schassbuzyer, LOB
Joe Bchieffelln, CDE
Bruce Thatcher, IXE
Bannie Lavelle, SEWM-¥¥
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United States Government Department of Energy

memoranadum ﬁocky Flats Office

oate: QEP 13 1993

REPLY TO
ATTN OF;

SUBJECT:

TO:

ERD:HR:10795 -

Notice of Violation from the Environmental Protection Agency and the Colorado Deparmment

of Health on the Rocky Flats Interagency Agreement, Operabie Unit 2

Associate Deputy Secretary for Field Management, FM-1, HQ

General Counsel, GC-1, HQ

Assistant Secretary for Environmenta] Restoration and Waste Management, EM-1, HQ
Assistant Secretary for Environment, Safety and Health, EH-1,HQ

In compliance with the August 18, 1993, guidance from the Secretary on Reporting
Procedures for Enforcement Actions Related to Violanons of Environmental Requirements,
this memorandum provides nouficadon that a Notice of onlanon (NOV) has been formally
submitted to the DOE Rocky Flats Offics.

The violation relates 1o missing a previous Interagency Agreement (IAG) milestone date on
Operable Unit 2 for the delivery of the Draft RCRA Facility Investigadon/Remedial
Investigation Report (RFI/RI) which was due on March 12, 1993. A request for extension
on this Draft Report was denied by the regulatory agencies and a NOV was issued on
March 16, 1993. The IAG required the submittal of a Final Report on August 9, 1993.
The regulatory agencies also denied a request for extension on this Final Report and have
now issued a second NOV. PR

Rocky Flats has expedited the schedule for delivery of the Drafr and Final Reports and

planned delivery on December 16, 1993, and May 21, 1994, respectively. Although Rocky

Flats does not deny the authority of the Environmental Protection Agency and Colorado *
Department of Health (CDH) to impose fines and penalties on the first missed milestone for

the Draft Report, there is a strong argument against impos'm g further penalties for missing

the Final Report. Rocky Flats had requested and received the approval of the regulatory

agencies to "Stop the Clock” on all Remedial Investigation Report actvides as of June 21,

1993, for Operable Unit 2 until risk assessment issues were resolved. Resoling this issue

will further impact the planned completon dates for both reports identified above.

DOQOE is liable for penalties of up to $5,000 for the first week and up to $10,000 for every
week thereafter for noncompliance on each milestone missed under the JAG. The Notice of
Violaton for the Final RFI/RI Report was issued to the Department of Energy since the
Management and Operating (M&O) contractor is not a party to the agreement. CDH has the
authority to issue a comparable NOV 1o the M&O under the RCRA permit, but has not yet
done 0.

A. H. Pruole
Actng Manager

7 Attachments:
Background leiters
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M. Richard J. Schassburger
Rocky Flats Office
.S, Department of Energy

P,0 Bax 828
Golden, CO 804020928 .
' . Ret  Notification of Violation and
- Avcrual of Stipulated Penzlties for
FaRure to Submit Final RFI/RL
Report for Operable Unit 2
Dear Mr. Schassburger! -

We are In recelipt of yaur letter regarding the Final REI/RI Report for Operable
Unit 2 (Istter ks undatad but la identified by DOE reference number 93-DOE-
Q8698). As you nated in your letter, the sgreed upon milestone date for submittal
of the Final RFI{RI Report for Operable Unlt 2 was August 9, 1883, By failure 10
submit that document te EPA and COH, DOE has not et the milestone and is in
vidlation ot the 1AG,

Sines the Einal REYRI Report for Dperable Unh 2 s 2 primary dosument, you
ere hersby notified that stipulated pensltids are acoruing pursuant to Part 13 of the
1AQ. In acoerdance with the terms of the IAG, panalties will begin 1o accrue on
the data DOE receives this notioe af violation, The stipulated penalties shall acorue
from the data of DOE recsipt ot this notice of vialstion untl DOE submits to EPA
and CDH an approvable Final RFURI Report for Operable Unit 2. These penalties
ard In addition 10 atipulated penalties slveady wcerulng for DOE's foilura %0 submit
the Draft RI/RF Report for Operable Unit 2, - ' ‘ ~

. Asagreedin tho 1AG, 8 stipulated penalty may be asseased in an amount
not to exceed &%,000 for the first week and 610,000 for each additional week for
which 3 fallure oeours, Also in accordance with the terms of the 1AG, DOE shall
heve 15 days atter ressipt of this notice of violation 0 {nvoke dispuite rosalution on
the question of whether the fatlure did infact oocowr.

&
e
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If you have any questions regarding this matter, please call Martin Hestmark
[EPA) at 284-1134 or Joe Schieffelin (CDH) &t 832-3366,

Sincerely,
e Dt fir B
Martin Hestmark, Manager Baughman, Chief
Rocky Flats Project - Facllitios Section
EPA, Region Vi Hazardous Waste Control Prograti
~eCr—James-K.-Hertman,-DOE
Robert Carr, OFFE
Gary Baughman, CDH



